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animal food-industry." 19 In 2002, sales of farmed fish in the United States exceeded $1 billion. 20 More than a third of the total global commercial fish catch now comes from aquaculture production 21 and farmed salmon constitute more than half of the salmon that is sold in international markets. 22 At the same time, Americans are increasingly worried about their food and "not only about its price but about its safety, its provenance and its healthfulness. There is a gathering sense among the public that the industrial food system is broken." 23 Over the last decade, organic food sales have increased 15% or more each year. 24 The organic label is attractive because the underlying premise of organic production is that people should "tak [e] no unnecessary risks with the natural environment." 25 This philosophy was part of the movement that led to several state organic certification laws passed in the 1970s. 26 The organic market for meat has grown the most quickly. 27 This comes as no great surprise as both the environmental impact of meat production and food safety concerns, particularly for beef, have both become better known. 28 In terms of environmental harms, beef production requires ten times the average fossil fuel required to produce food 29 and visited Feb. 6, 2010) . 19 Anderman-Hahn, supra note 9, at 1007. In fact, "fish farming is the fastest growing form of food production in the world." CLOVER, supra note 13, at 299. 20 Anderman-Hahn, supra note 9, at 1007. 21 ROBERTS, supra note 3, at 270. 22 Goldburg & Naylor, supra note 7, at 21. 23 T TAKE THE BAIT  593 pigs, and fish used for food. 39 Current regulations for organic certification are essentially prohibitions on certain inputs used to produce agricultural products. 40 None of the current regulations describe organic production of fish, 41 though a number of controversial regulations have been proposed. 42 The debate surrounding organic certification for carnivorous fish such as salmon, an increasingly popular food, 43 is particularly contentious. The Pure Salmon Campaign argues that current farm practices are so ecologically detrimental that they "[violate] core organic principles." 44 At the same time, aquaculturalists argue that wild caught salmon could never be "organic" because there is no way to certify that the salmon were fed organically raised fish. 45 More importantly, buying wild caught salmon is not necessarily good for the environment; salmon are among those species that are overfished. 46 Because the debate over salmon is central to the 39 7 U.S.C. § 6502(11) (2008) . 40 See, e.g., 7 C.F.R. § § 205.105, 205.603, 205.604 (2009 This note begins with a discussion of the purpose of an organic label and organic certification in terms of protecting the environment, consumers, and producers. Part II describes current organic labeling requirements for livestock. Part III argues that the USDA certified organic label is an imperfect method of encouraging environmental sustainability and informing consumers. Part IV describes proposed regulations that would control organically produced fish. Part V argues that the current and proposed regulations for organically produced fish are ineffective and counterproductive. Finally, Part VI suggests alternative certification agencies and possible alternative regulations for fish.
I. WHY THERE IS A NEED FOR AN ORGANIC LABEL
The organic movement began with several intentions. First, the ultimate purpose of organic production is to leave the environment better off. 47 The theoretical "over-arching tenet" behind organic farming is "its commitment to taking no unnecessary risks with the natural environment." 48 Organic producers avoid toxicity risks by using alternative materials and methods of production. 49 This philosophy is explicitly written into the federal regulations that govern organic certification. 50 To qualify as organic, the production practices "must maintain or improve the natural resources of the operation, including soil and water quality." 51 Second, an organic label theoretically protects consumers who are willing to pay a price premium for organically produced food. and Scotland 54 certify fish as "organic" and sell it in the United States, even though chemicals have been used to control parasites and diseases. 55 Without a standard that defines "organic," it is difficult for consumers in the United States to know what they are actually buying or whether they are willing to pay a price premium. 56 Third, a regulated organic label protects producers who benefit from charging a price premium for their product. 57 At the high end, growers can receive up to 250% more for organic products. 58 It would hardly be fair to allow a producer to charge a premium for food he or she claims is organic, but was not actually organically produced. Although the number of organic producers could increase, the price differential appears to be driven by demand and will likely be preserved even if supply changes.
59
Like other organic producers, producers of organic fish would also be able to charge a price premium. 60 
II. THE ORGANIC FOODS PRODUCTION ACT AND CURRENT REGULATIONS FOR ORGANIC PRODUCTION OF LIVESTOCK
The Organic Foods Production Act ("OFPA") was passed in 1990.
61
The OFPA requires the establishment of the National Organic Standards Board ("NOSB"). 62 The purpose of the NOSB is "to assist in the development of standards for substances to be used in organic production and to advise the Secretary on any other aspects of the implementation of this chapter." 63 Six subcommittees, including one that focuses on livestock issues, work on specific aspects of the organic program.
64
-standards-be-upheld-for-aquaculture-58544517.html (quoting Urvashi Rangan, PhD, Senior Scientist and Policy Analyst at Consumers Union) (last visited To be labeled or sold as USDA certified organic, agricultural products must be produced and handled in accordance with requirements set forth in the federal regulations that govern the National Organic Program ("NOP"). 65 Producers who intend to sell organic products are required to "develop an organic production or handling system plan that is agreed to by the producer or handler and an accredited certifying agent." 66 The plan describes the producer's practices and procedures, provides a list of substances that will be used in production, describes monitoring and recordkeeping systems that will ensure compliance, and describes "management practices and physical barriers to prevent commingling of organic and nonorganic products."
67
To receive or maintain organic certification, agricultural producers must comply with all related regulations; 68 pay all required fees; 69 "establish, implement, and update annually an organic production or handling system plan that is submitted to an accredited certifying agent;" 70 permit inspections and allow certifying agents to have access to all production areas and handling systems; 71 maintain records for a minimum of five years; 72 and notify the certifying agent of any application or drift of prohibited substances or changes in operations that affect compliance with the regulations. 73 The regulations that set the standards for organic agricultural production are essentially lists of permitted and prohibited inputs. 74 Organic produce must be produced and handled without the use of certain synthetic and nonsynthetic substances. 75 Processed foods are certified organic if they are produced and handled without the use of nonagricultural substances and nonorganic agricultural substances. 76 In addition,
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the regulations provide standards for handling and processing 77 and pest management practices. 78 The certification process includes annual on-site inspections 79 and annual payment of the certification fee and submissions of information.
80
III.
LIMITATIONS TO ORGANIC REGULATIONS Unfortunately, current USDA labeling regulations are flawed in several ways. First, the regulations are far removed from the underlying premises of the organic movement. 81 Ideally, an organic label indicates a production philosophy that emphasizes environmental sustainability, good care for the animals, and social awareness. 82 Before USDA regulations were promulgated, " 'organics' represented, in large part, a social movement with a commercial consequence."
83
In reality, it would be difficult to mandate an approach to agriculture that truly encompasses the goals of the organic movement because "it is conceptual and open to interpretation." 84 The organic labeling requirements are merely lists of acceptable and unacceptable inputs so the primary goals of the organic label are not really met. 85 Second, although the OFPA purports to assist consumers in choosing products, consumers do not necessarily influence the regulations that are ultimately passed. Meetings for the NOSB are public, but "typical organic food consumers rarely read about the board, its meetings or its interest in their input."
86 Consumers may be interested in submitting their comments to the NOSB, but notices are "rarely placed in mainstream 81 The Organic Consumers Association has initiated a "Safeguard Organic Standards" campaign based on the premise that "the U.S. organic community has built a multibillion dollar alternative to industrial agriculture. Now large corporations, aided and abetted by the USDA and members of Congress, are moving to lower organic standards and seize control." Organic Consumers Association, SOS: Safeguard Organic Standards, http://organicconsumers.org/sos.cfm (last visited Feb. 6, 2010). The campaign implores followers, "For the sake of the earth and our health we must stop them." Id. 82 Third, USDA organic certification connotes food that is safer even though it may not be. 88 The Organic Consumers Association goes so far as to tell its members "not only is organic safer, healthier and more nutritious, it's an important part of being able to . . . reduce food-borne illnesses and diet-related diseases." 89 But at the first meeting of the NOSB in 1992, then Assistant Secretary of Agriculture Joann Smith said that OFPA should not be considered a "food safety" law. 90 She "admonished the board to make sure it did not characterize organic food as safer than regular food, since there is no scientific proof to that effect." 91 Regrettably, instead of setting high standards, the USDA approach seems to be that the "lowest common denominator" establishes the rule for food safety. 92 Fourth, as regulations become less restrictive and less strictly enforced, the meaning of the word "organic" could be destroyed. Regulations are becoming more lax and the list of acceptable nonorganic ingredients and pesticides, the very inputs the organic movement hoped to avoid, has been growing. 93 Within the organic community, there is some concern that "dilution of current state and private certification agency standards would undermine the integrity of organic production and also pave the way for conventional farmers to enter the organic industry easily." 94 In addition, 87 Id. 95 This has led to concern that the regulations that are in place are not properly enforced. 96 Finally, the NOSB is responsible for recommending standards to the Secretary of Agriculture, but the NOSB could be "vulnerable to unwise or contrary appointments to the board." 97 The members of the NOSB are appointed by the Secretary of Agriculture.
98 Fifteen individuals comprise the board, and the OFPA requires a certain number of members to come from specific sectors of the agriculture industry.
99 Four members must "own or operate an organic farming operation," two members must "own or operate an organic handling operation," one member must own or operate "a retail establishment with significant trade in organic products," three must have "expertise in areas of environmental protection and resource conservation," three must be representatives from consumer interest groups, one must have "expertise in the fields of toxicology, ecology, or biochemistry," and one must be "a certifying agent."
100
Although the statute appears to emphasize experience in organic food production, the NOSB is susceptible to infiltration by big business. In fact, one of the current members is the Senior Manager for Commercialization and Improvement for the Campbell Soup Company. 101 Having representatives of big business on the NOSB is potentially dangerous because it could lead to further relaxation of organic standards. Five years after the OFPA was passed, " [c] Moreover, if production requires an input that is not commercially available in organic form, the producer is permitted to use the nonorganic input while still bearing the organic label if the input is included on the National List. 103 This loophole means that "large companies have a better chance of winning approval to use nonorganic ingredients because the amount they demand can exceed the small supply of organic equivalents." 104 The regulation was amended in 2007 to include an additional 38 inputs.
105
The organic label is an imperfect method of reaching the goals of the organic movement. The regulations are based only on inputs and do not indicate food safety and thus represent a departure from the movement's philosophy. In addition, the regulations are made with little consumer input, are becoming more lax, and are written by a board that is susceptible to corporate influence.
IV. PROPOSED REGULATIONS FOR AQUACULTURE
At the November 17, 2008 meeting of the NOSB, the Livestock Committee presented recommendations "on the use of fish feed and open net pens in regards to the development of organic aquaculture standards for finfish." 106 The proposed feed regulations require producers to feed aquatic animals food that is consistent with their developmental needs, including feed that contains lipids from fish oil or other omega-3 fatty acids. 107 More importantly, the regulation requires aquaculture feeds to be composed of ingredients that are certified organic, 108 except that nonorganic feeds are permitted in decreasing amounts during the first twelve years after the regulation is passed. 109 The regulations also The net pen regulations include a section requiring an organic production and handling plan 111 and sections describing healthcare, 112 living conditions, 113 and facilities 114 for aquatic livestock. The net pens must be located in areas that minimize their impact to the surrounding environment and animal and plant life.
115 Though vague, the regulations also address environmental concerns by requiring aquaculturalists to have a waste management plan to minimize adverse impacts. 116 Without going into specific detail, the regulations have a few provisions that relate more directly to the care of the animals; organic certification requires aquaculturalists to establish measures to reduce the transmission of diseases 117 and to limit the population of fish in the pen to one that "allows the animals to exercise swimming behavior" and "promotes natural behaviors."
118
In November 2008, the NOSB accepted the proposed regulations and recommended them to the NOP for rulemaking action. 119 127 has vocally opposed the proposed regulations. 128 Both the regulations regarding feed and the regulations regarding net pens have important weaknesses.
The feed regulations pose several problems. First, the regulations do not adequately address the impact that fishing for feed for aquaculture has on wild populations of fish. 129 About 40% of wild-caught fish are processed into fish meal and fish oil. 130 Because "about two to five times more wild-caught fish are used in feeds than are harvested from aquaculture," using small fish to feed large fish through aquaculture causes a net loss in protein. 131 Global wild fish populations are already diminishing, and "species that use more wild fish for feed than are produced by aquaculture increase the pressure" on those populations. 132 The proposed regulations initially made an attempt to address this concern. One section of considered language, which did not make it into the final NOP proposal, required that to be certified "organic," fish must be fed such that "[t]he amount of wild fish that goes into feeding the aquatic animals cannot exceed one pound of wild fish product fed for every pound of live weight of cultured aquatic animals at harvest."
133 It is not clear that the regulation would have truly eliminated the problem of net protein loss. [Vol. 34:589
The regulation requires each pound of "wild fish product," not "wild fish," for each pound of animal harvested. 134 The regulation did not appear to consider the possibility of waste, nor did it regulate how many pounds of feeder fish caught could be used to produce a pound of "wild fish product." 135 Moreover, the proposed regulation does not necessarily reduce the downward pressure on diminishing wild fish populations. Farm raised salmon "are fed large volumes of fish meal before reaching maturity, and those feeder fish have to come from somewhere." 136 The proposed regulations do stipulate that fish meal and oil may not be sourced from fisheries that have been classified as "over-exploited" or "overfished,"
137 but it does not reduce pressure on fish populations overall. It does not prohibit fish meal producers from moving from one fishery to another. If the purpose of aquaculture is to provide a sustainable supply of fish without depleting wild stocks, then a regulation that encourages consumption of farm-raised fish is counterproductive. 138 Additionally, whether an organic label should ever be used for animals raised in net pens is controversial. Net pens are moored to the ocean floor and are made of a square or circular frame with an inner containment net and outer predator net.
139 On its face, the regulation is selfcontradictory. The proposed regulation requires aquaculture systems to "establish and maintain living conditions as documented in the Organic System Plan that accommodates the health and natural behavior of the aquatic animals."
140 This is consistent with the regulations for care of livestock which require producers to "establish and maintain livestock living conditions which accommodate the health and natural behavior of animals." 141 The use of net pens directly contradicts this requirement. Net pen 134 Id. Perhaps more importantly, environmentalists "believe that the negative environmental impacts of open net pen aquaculture are inherently incompatible with the goal of organic production to minimize environmental impact."
143 Net pens are environmentally problematic for two reasons. First, millions of fish escape the net pens into the ocean.
144 Some escapes have occurred near marine protected areas "where wild salmon and other species are theoretically protected by national and international laws." 145 Releasing a large number of farmed fish into the open ocean increases competition for food and mates, forcing natural fish to find new habitats. 146 Escaped fish also interfere with the genetics of wild fish populations and "damage the wild fish's prospects of surviving to reproduce." 147 Fish kept in overcrowded pens are more likely to be infected with diseases, including sea lice. 148 Thus, escaping fish also "present risks of increasing disease outbreaks, proliferating possible disease transmission routes in the environment and decreasing the immunity of wild fish to disease." 149 Some disease can spread away from the pen even if the farmed fish do not escape. 150 Worse, some of the diseases from net pens are not treatable.
151 Diseases emanating from fish farms "could be the final blow to endangered fish." [Vol. 34:589
Second, net pen aquaculture degrades the environment by releasing waste, feed, and chemicals into the ocean. 153 For example, "a two-acre salmon farm produces as much organic waste as a town of 10,000 people." 154 A $5 billion aquaculture facility would discharge as much nitrogen as the ten million hogs in the total North Carolina hog industry. 155 Unlike waste produced at land based farms, waste from aquaculture facilities is not usually captured. 156 Up to 20% of the feed released into net pens accumulates and can alter the chemical and biological composition of the floor beneath the net pen. 157 This nitrogen-rich waste can cause algal blooms, which can actually kill the salmon and other marine life. 158 Moreover, fish food and its waste is also "laced with sulfa drugs or oxytetracycline," which can linger in ocean sediments and promote the growth of drugresistant pathogens. 159 In theory, the proposed regulations would serve as a check on aquaculture facilities and reduce pollution 160 and the risks of disease outbreaks. 161 Unfortunately, the regulations have several weaknesses. First, the language is unclear about whether certain chemicals, especially emamectin benzoate, would be permitted as parasiticides. 162 The language regarding contaminants in fish feed is also ambiguous; it requires contaminant levels in fish meal and fish oil to be below regulatory levels, but the FDA has not set levels, so no regulatory requirements exist yet. 163 Second, as a general matter, open net pen farming systems " [pose] inherent environmental risks that are generally inconsistent with organic production." 164 The "most prudent approach" would be to exclude net pen systems altogether. 165 
2010] DON'T TAKE THE BAIT 607
Additionally, organic certification will mislead consumers. Some consumers are willing to pay a price premium for organically produced food because they are concerned about the environmental impacts of production. A recent poll indicated that nine out of ten consumers believe that a farm producing fish labeled "organic" should be required to recover waste and limit pollution. 166 Most consumers do not know how fish are produced and "expect that these animals would come under much stricter environmental controls than those the National Organic Standards Board approved." 167 Unfortunately, the current regulations are weak enough that they could cause consumers to lose faith in the organic label altogether. 168 Consumer advocacy groups are also concerned that an organic label is misleading in terms of food safety. The regulations accepted by the NOSB in November 2008 explicitly removed the requirement that fish oil used in feed come from organic microorganisms, 169 while the standard for an organic label for other food is that its inputs are 100% organic. 170 Thus, consumers may incorrectly believe that "organic" fish have been fed 100% organic feed. 171 Consumers may purchase organic fish without realizing that farmed fish is actually far more likely to contain polychlorinated biphenyls ("PCBs") and dioxins, 172 the very chemical compounds they hoped to avoid eating. 173 Much of this difference in contaminant levels is attributable to the fish's diet. 174 175 Under the proposed regulations, consumers will be making food choices based on a label that makes a more dangerous product appear to be safer.
Despite regulators' best efforts, the current proposed regulations leave much to be desired. They do not apply at all to wild-caught fish. They do not do enough to discourage overfishing or address disease outbreaks and the release of pollutants. The regulations also allow a migratory species to be contained, in direct contradiction to the purposes of the original organic movement. Finally, an organic label for salmon would lead consumers to believe that certified organic fish are better for the environment and safer to eat.
VI. ALTERNATIVES TO ORGANIC CERTIFICATION
Proponents of organic production and consumer organizations should pursue alternative avenues to encourage environmentally friendly fish production. The USDA regulations could be rewritten to address environmentalists' concerns about fish feed used in aquaculture. For example, the regulations could require a portion of the oil and protein fed to carnivorous fish to come from vegetable sources. 176 A regulation like this could actually help fish farmers; the availability of fish oil is a constraint on the growth of the farmed fish industry. 177 Alternatively, the feed regulations could require salmon to be fed waste from fish that was caught for human consumption.
178
A future alternative may be to certify only robotic cages. Robotic cages are remote control-operated, and unlike current aquaculture facilpolluted waters, which causes a concentration of contaminants. CLOVER, supra note 13, at 299. 175 Ocean Conservancy Letter, supra note 126, at 3. 176 One Scottish company "believes that it can substitute 75 percent of the fish oils in fish feed with vegetable oils without any ill effects for the salmon." CLOVER, supra note 13, at 311. 177 Dr. Stuart Barlow, director general of the International Fishmeal and Oil Organization "cautioned that if they didn't find ways of substituting vegetable oil for fish oil, and to a lesser extent vegetable protein for fish protein, the world would be unable to answer any new demands for fish food." CLOVER, supra note 13, at 302. [Vol. 34:589 some of their initial costs if an organic label is provided only to closed container facilities. Another possible alternative is state certification. Before OFPA was passed, several states had their own organic certification laws. 191 Federal regulations currently provide requirements for state organic programs. 192 State organic programs must meet the standards in OFPA, but can be more restrictive. 193 Although state regulations can be more flexible to adapt to a state's particular environmental characteristics, 194 the major drawback to state regulations is that they may lack uniformity, which "hinder[s] interstate shipment of organically produced foods." 195 A broader approach would be to abandon USDA organic certification and rely instead on private certification. The concept of organic production began as a private movement. 196 Jerome I. Rodale, founder of Organic Gardening magazine, led a movement that focused on using natural techniques instead of chemicals in agricultural production. 197 Rodale's followers began labeling and marketing food as "organic." 198 Thus, a movement designed to encourage the production of sustainable, environmentally friendly food would not necessarily have to be based on federal law. In fact, although organic marketing began in the 1970s, the federal government did not create a standard until 1990. 199 
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DON'T TAKE THE BAIT 613 methods. 220 Unlike competing state standards, the MSC label is a uniform, consistent standard that is applied to fish products around the world 221 and is well respected among consumer groups. 222 MSC has offices on five continents 223 and uses independent certifiers located in Norway, Argentina, Australia, Canada, the Netherlands, the United Kingdom, and the United States. 224 
CONCLUSION
The original organic movement hoped to encourage humane, safe, and environmentally sustainable production of food. To some degree, the Organic Food Production Act of 1990 and the regulations that created organic certification departed from the spirit and philosophy behind the organic movement. The proposed regulations for organic certification for salmon are an additional step away from the ideal. The proposed regulations for fish do not adequately address environmental impacts such as overfishing and the release of harmful pollutants. As a result, consumers will be misled into believing that organically produced fish are environmentally friendly. Over time, producers may be less able to charge a price premium. 225 This is not to say that consumers will have no way of knowing how their food has been produced. Instead, independent certifying agencies are a viable alternative to federal government organic certification.
